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Ken Kern, Esq. 

Ken Kern is partner at Cona Elder Law.  Mr. Kern leads the 

firm’s Health Care Reimbursement and Recovery Department, 

concentrating his practice in health care facility representation, 

civil litigation, complex Medicaid eligibility matters, Fair 

Hearings, Article 78 proceedings, guardianships and resolution 

of all issues related to resident financial accounts and health care 

facilities’ bottom line.  Mr. Kern handles a wide range of 

complex matters affecting not only health care facilities but 

older adults and the disabled as well.
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Dana Walsh Sivak, Esq. is a senior associate attorney at Cona

Elder Law. Having been with the firm for 10 years, Ms. Walsh

Sivak concentrates her practice in health care reimbursement and

recovery, devoting her time to litigation, guardianships, complex

Medicaid eligibility issues, immigration matters, HMO/Private

insurance coverage issues, contract review, Article 78

proceedings, Fair Hearings and other matters related to health

care facility residents’ financial accounts. Ms. Walsh Sivak also
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 The 3 major obligations of the 3rd party 

signator

 Damages v. a 3rd party guarantee of payment

 The definition of a designated 

representative/responsible party/sponsor

 What’s covered by Medicare/daily 

rate/Medicaid and what is not

Contents of a Comprehensive 

Admission Agreement



Receivables:

Best Practices

Improving Collections upon Admission

• Key Components of Admission Agreements

• Signatories’ Duties and Obligations

• Admission Agreements and Powers of Attorney

• Authorizations: Keeping the Facility in Control

• Agreements in the Electronic Age: Electronic Filing



This is a legally binding contract that creates obligations for the

resident, the designated representative, and the nursing home. Each

party signing this agreement acknowledges that they have read it, fully

understand it and agree to its terms.

Binding Contract



Susan is admitted to a Skilled Nursing Facility (“SNF”). While

her son signed the admission agreement, the agreement’s language

clearly states that in the event of a breach, the resident will be

responsible for damages. The agreement is entirely silent as to

whether the designated representative or responsible party is liable

for any balance due on Susan’s account.

Admission Agreement Fact 

Pattern #1



Clearly define the role and responsibilities of the designated representative/responsible party:

The “responsible party” is the person chosen by the resident who is primarily responsible to assist the

resident in meeting his/her obligations under this agreement. Unless the responsible party is also the

resident’s spouse, the responsible party is not obligated to pay for the cost of the resident’s care from

his/her own funds.

By signing this agreement, however, the responsible party personally guarantees continuity of payment

from the resident’s funds and agrees to arrange third-party payment if necessary to meet the resident’s

cost of care and obligations under this agreement.

To guarantee the resident’s payment and insurance obligations under this agreement, if the resident

cannot manage these responsibilities, the responsible party must have sufficient access to the resident’s

funds and financial information. This access, usually granted through a durable power of attorney, may

be limited solely to meeting the payment and insurance obligations under this agreement and may be

limited to take effect in the future only if necessary to fulfill the resident’s obligations under this

agreement

Responsible Party



The resident and the designated representative each guarantee that all

statements and financial information provided to the home prior to the

signing of this agreement are true and accurate. By signing such

agreement, they each acknowledge that the nursing home relies on such

information to determine the source of payment and to ensure

continuity of payment. The resident and the designated representative

personally agree to all damages directly resulting from their

misrepresentation of information provided to the nursing home.

Truth of Statements



The resident and/or the undersigned warrant and represent that the

amount of the resident’s liquid assets (cash in bank and marketable

stocks and bonds) in excess of the resident’s liabilities is at least

$ __________________________.

Truth of Statements



The resident and the responsible party understand that the resident’s ability to qualify for Medicaid

coverage could be impaired by certain transfers of assets by the resident. They further understand that

the purchase by the resident or his or her spouse of an annuity contract, life estate interest in a home,

loan, promissory note or mortgage will be considered a transfer under certain circumstances for

Medicaid eligibility purposes. The patient/resident and the resident representative warrant and represent

the following:

_____

(A) Except as set forth below, they do not have any knowledge of transfers by the patient/resident or his

or her spouse within the last five (5) years (i) of assets for less than their fair value or (ii) to a trust of

which the patient/resident is a beneficiary.

(B) Except as set forth below, they do not have any knowledge of the purchase by the patient/resident or

his or her spouse of an annuity contract, life estate interest in a home, loan, promissory note or mortgage

within the last five (5) years.

Transfers by the Patient/Resident



Jack is admitted to a SNF. Contemporaneous with his admission,

his significant other, Diane, signs the admission agreement as his

designated representative. In the financial disclosure section of the

agreement, Diane indicates that approximately 4 years ago, Jack

gifted ½ of his interest in his homestead to Diane with rights of

survivorship.

Admission Agreement Fact 

Pattern #2



The resident and/or the undersigned on behalf of the resident agree to pay for, or arrange to

have paid by Medicaid, Medicare or other insurers, all services provided by the facility under

this agreement, and to pay third party deductibles, coinsurance or monthly income to the

facility as required. The resident and/or the undersigned on behalf of the resident personally

agree to pay the applicable daily basic rate (“private pay rate”), pharmacy charges and other

non-covered charges to the facility from the resident’s funds after any Medicare part A or other

plan coverage has been applied or exhausted unless and until the resident is determined to be

Medicaid eligible and Medicaid covers such charges. The resident and/or the undersigned on

behalf of the resident agree to pay the estimated income or “NAMI” charges due to the facility

while a Medicaid application is pending and if the Medicaid application is denied for any

reason. The resident and/or the undersigned on behalf of the resident accept the duty to ensure

continuity of payment, which includes the duty to arrange for timely Medicaid coverage, if and

when Medicaid coverage becomes necessary.

Obligation to Pay or To Arrange 
for Payment



Specifically, the resident and/or the undersigned on behalf of the resident agree to pay, or

arrange for the timely payment of the facility’s current daily basic rate (“the “private pay” rate)

for accommodation of a (CIRCLE ONE) private / semi-private room in the facility (the

current (CIRCLE ONE) private/semi-private room rate for room and board is $________ per

day); for physician and ancillary medical services (as outlined above in section 2-B); any

applicable deductibles or coinsurance; and for individual purchases and services as set forth in

section 2-C. The resident and/or the undersigned understand that room/unit transfers do not

invalidate this agreement.

If the resident qualifies for Medicaid, Medicare, veterans administration (VA) coverage or for

coverage by an insurance carrier or benefit plan with which the facility has negotiated a daily

basic rate, the facility will accept such payor’s daily basic rate for services and supplies

covered by such third-party payors. Charges for additional physician-ordered services are

payable directly to the provider of services.

Obligation to Pay or To Arrange 
for Payment



The resident and/or the undersigned on behalf of the resident agree to monitor the resident’s

resources and to notify the facility as to the anticipated time when the resident will have spent

down his/her resources to the Medicaid resource level. The resident and/or the undersigned on

behalf of the resident agree to file timely a complete Medicaid application or to cooperate with

the facility staff in the filing of a timely and complete Medicaid application to ensure

uninterrupted payments to the facility. The resident and/or the undersigned on behalf of the

resident agree to notify the facility as to when the Medicaid application is filed and to provide

complete information and documentation to the appropriate county department of social

services and/or New York City human resource administration within all time frames required.

See addendum V.

For purposes of this agreement, “cooperate” means that, at the request of the facility, the

resident and/or the undersigned shall provide all necessary information, documentation,

signatures, authorizations or other materials required by the department of health and/or the

Medicaid agency. Failure to cooperate on the part of the resident and/or the undersigned shall

be grounds for discharge as set forth in this agreement.

Duty to Arrange for Timely
Medicaid Application



Rachel is approved for institutional Medicaid benefits with a

NAMI of $3500. However, during the pendency of the Medicaid

application and subsequent to its’ approval, Rachel’s daughter has

been using her NAMI to pay the rent associated with Rachel’s

apartment in the community believing that someday, Rachel will

be discharged from the SNF and return home.

Admission Agreement Fact 

Pattern #3



The Medicaid eligible resident and/or the undersigned on behalf of the resident

understand that the New York City human resources administration and/or county

department of social services will require the resident’s income (or some portion

thereof) (the “net available monthly income” or “NAMI”) to be paid to the

facility as part of the Medicaid rate. The resident and/or the undersigned on

behalf of the Medicaid resident agree:

A. To pay the NAMI to the facility by the 6th day of each month or to arrange for the income

payor to send the monthly income directly to the facility (addendum VI); and

B. To pay estimated NAMI to the facility while an application for Medicaid benefits is

pending; and

C. That if the NAMI amount is disputed, the disputed portion of the NAMI will be paid

directly to an escrow agent or account on or before the 10th day of each month, and to pay the

undisputed portion to the facility by the 10th of each month. The parties agree that funds held

in escrow will be released according to the determination of the agency or court reviewing the

NAMI.

Monthly Income Payments 
Under Medicaid



A) Late Charges. In the event of late payment of any sums due from the resident 
or resident representative under this agreement, the facility will be entitled to 
receive a fee computed at one and one-half percent (1-1/2%) per month of said 
amount or the maximum amount allowed by law, whichever is less, on all 
accounts overdue more than thirty (30) days.

B) Discharge. It is understood that the resident may be discharged for non-

payment of sums due under this agreement or as otherwise permitted under New 
York state department of health regulations.

C) Collection Costs. In case of non-payment of any sum due under the terms of 
this agreement, the resident agrees to pay interest as set forth above and 
reasonable collection fees, including but not limited to attorney’s fees and 
expenses, incurred by the facility in enforcing the terms of this agreement.

Late Payments and Non-Payment



If the resident representative breaches his/her personal obligations to the facility,

and fails to pay amounts owed by the resident under this agreement (including the

private pay rate, the net available monthly income, or the deductibles and co-

insurance) from the resident’s funds to which he/she has access, and/or if the

resident’s Medicaid eligibility is delayed or denied due to the resident

representative’s failure to make timely or complete Medicaid application or

recertification as set forth above, the resident representative agrees to pay

damages caused by such failure, including interest on late payments in

accordance with section 6.1 above and reasonable attorney’s fees and expenses.

Damages



THE FACILITY agrees to readmit the resident according to THE FACILITY’S

“bed reservations” readmission policies and procedures and the terms provided in

this admission agreement, as more fully detailed in addendum “B”. In

consideration of said readmission, the resident and the resident representative

agree to abide by and be bound by all terms and conditions of the admission

agreement contained herein, including but not limited to, consents and

authorizations, financial agreements and conditions of payment.

Readmission and Bed 
Reservations



Residents, personal representative(s) and/or family members are

expressly prohibited from photographing, recording or videoing other

residents, personal representative(s), family members or staff without

first receiving written permission from the administrator, in accordance

with state and federal law.

Personal Recording Devices



In addition to the parties signing this agreement, the agreement shall be binding on the heirs, executors,

administrators, distributors, successors, and assigns of the parties. Notwithstanding anything in this

agreement to the contrary, the provisions of sections 3, 4, 5, 6, 7 and 11 shall survive the termination of

this agreement.

This agreement represents the entire agreement among the parties and may not be amended or modified

except in writing signed by the facility and the resident and/or the resident representative, except with

respect to increases in charges as set forth in this agreement and modifications required by changes in

the law. Modifications to this agreement necessitated by changes in statutory or regulatory requirements

or their interpretations are deemed to become part of this agreement. This agreement shall be governed

by and construed in accordance with the laws of the state of New York.

The failure of any party to enforce any term of this agreement or the waiver by any party of any breach

of this agreement will not prevent the subsequent enforcement of such term, and the party will not be

deemed to have waived any subsequent breach of this agreement. Should any provision of this

agreement be void or unenforceable, that provision shall be deemed omitted, and this agreement with

such other provision omitted shall remain in effect.

General Provisions Relating to 
This Agreement



• Dotting your “i”s and crossing your “t”s

• Who do we want to sign on behalf of the resident? 

• What party should be present at the time of execution?

Execution of the Admission 

Agreement



• Best Practices

• The Best Evidence Rule

Storage of an Original 

Admission Agreement



• Transitioning from Paper to Electronic

• Advantages vs. Disadvantages 

Going Electronic



RESIDENTS’ PERSONAL INCIDENTAL ALLOWANCE (PIA) 

ACCOUNTS

Pursuant to 18 NYCRR § 360-4.9(a)(1), Medicaid recipients are entitled to receive 

$50.00 per month from their income – which is excluded from their NAMI 

calculation, and is to be deposited into a “Personal Incidentals Allowance” 

account, which may be maintained at the facility.

After the $50.00 in income representing the “Personal Incidentals Allowance” 

(“PIA”) funds are deposited into the account, the remainder of the resident’s 

monthly income is to be applied to the cost of his or her care at the facility.  

These funds belong to the Resident and can be used at his or her discretion 

The resident or resident’s representative/attorney-in-fact can access the funds in 

the account to use for any expenditures requested (including cash)

Personal Incidentals 
Allowance (PIA) Accounts



WHY IS THE PERSONAL INCIDENTALS ALLOWANCE ACCOUNT 

SO IMPORTANT IN NEW YORK’S REGULATORY SCHEME?

“Without these funds persons living in residential care facilities, more specifically,

“adult homes”, are completely reliant upon those who operate the facility for all

their wants and needs. Individuals who have led productive lives, supported their

families and made contributions in their community are placed in a position where

they do not even have sufficient funds to purchase toiletries and clothing. It is at

best a dehumanizing experience. This law represents an attempt by the legislature

to make bearable the living conditions of those individuals who have virtually been

stripped of their dignity by institutionalization.”

Andrews v. Mensch, 100 Misc.2d 79, 418 N.Y.S.2d 527 (Suffolk Cty. Dist. Ct., Jun. 

28, 1979).

Personal Incidentals 
Allowance (PIA) Accounts



LIMITATIONS ON USE OF FUNDS IN

PERSONAL INCIDENTALS ALLOWANCE ACCOUNTS

“[A] facility shall not demand, require or contract for payment of all or any

part of the personal allowance in satisfaction of the facility rate for supplies

and services” (Social Services Law § 131-o[2])(emphasis added).

“[A]dult home operators are prohibited from using any portion of these personal

allowance funds to compensate them[selves] for services provided” (Empire

State Assn. of Adult Homes v. Perales, 139 A.D.2d 41, 42, 530 N.Y.S.2d 682; see

Kupferman v. New York State Bd. of Social Welfare, 66 A.D.2d 540, 541, 414

N.Y.S.2d 757 [3d Dep’t, 1979])(emphasis added).

What does this mean? Nursing Homes cannot withdraw/transfer funds held in

the Personal Needs Accounts to pay down an outstanding balance due to the

facility – AND no such provision can be included in the Admission

Agreement!!!

Personal Incidentals 
Allowance (PIA) Accounts



PERSONAL INCIDENTALS ALLOWANCE ACCOUNT

NEED NOT BE HELD AT THE FACILITY

A facility operator “must not require a resident to maintain a personal 

allowance account at the facility” (See, 18 NYCRR § 488.6[c][13]).

As such, NO SUCH CLAUSE CAN APPEAR IN AN ADMISSION 

AGREEMENT!!!

The PIA funds may be held in the resident’s own bank account at a different 

banking institution, rather than in the escrow account maintained by the facility.

The regulations also provide that a resident may terminate such an account at any 

time (whether at his or her own banking institution or if maintained by the 

facility).  (See, 18 NYCRR § 488.6[c][15]).

Personal Incidentals 
Allowance (PIA) Accounts



LIMITATIONS ON USE OF FUNDS IN

PERSONAL INCIDENTALS ALLOWANCE ACCOUNTS

Personal Needs Accounts cannot be charged for “any item or 

service for which payment is made under Medicaid or Medicare 

(except for applicable deductible and coinsurance amounts)”.

This includes services such as “nursing services and specialized 

rehabilitative services, dietary service, activities program[s], 

room/bed maintenance services, and routine personal hygiene items 

and services.” 

Personal Incidentals 
Allowance (PIA) Accounts



WHAT CAN THE FUNDS IN THE RESIDENT’S

PERSONAL INCIDENTALS ALLOWANCE ACCOUNT 

BE USED FOR?

Items and services that may be charged to a resident’s PIA account, if requested by the resident

and not covered by Medicare and Medicaid, include (but are not limited to):

- Telephone services; - Flowers and plants;

- Television; - Gifts purchased on behalf of the resident;

- Comfort items and cosmetics; - Personal clothing;

- Hair styling/barber services; - Reading materials;

- Social events and entertainment offered off-premises and outside the scope of the

facility’s activities program;

- Non-covered special care services such as private duty nurses (consistent with

Medicare/Medicaid rules and regulations for covered residents);

- Specially prepared or alternative food requested instead of the food generally prepared

by the facility, if it is documented that the requested food costs more than food provided

to other residents

(See, 10 NYCRR§ 415.26(h)(5)(vi)[c])

Personal Incidentals 
Allowance (PIA) Accounts



MAINTAINING THE RESIDENT’S

PERSONAL INCIDENTALS ALLOWANCE ACCOUNT

When the resident/representative requests that these items be charged to

the PIA account, they must be informed as to the charge of the requested

service(s) or item(s). 10 NYCRR § 415.26(h)(5)(vi)(d)(3)

The facility cannot charge a resident or his or her designated 

representative for any item not requested by the resident or designated 

representative. 10 NYCRR § 415.26(h)(5)(vi)(d)(1)

The facility cannot require a resident or his or her designated 

representative to request any item as a condition of admission or 

continued stay. 10 NYCRR § 415.26(h)(5)(vi)(d)(2)

Personal Incidentals 
Allowance (PIA) Accounts



MAINTAINING THE RESIDENT’S

PERSONAL INCIDENTALS ALLOWANCE ACCOUNT

In order to ensure that resident funds held in a PIA account are secure, a 

nursing home is required to have a surety bond or provide self-insurance 

for all such funds.  10 NYCRR § 415.26(h)(5)(v)

Resident funds in excess of $50 must be held in an interest-bearing 

account held separately from the nursing home’s operating accounts.         

10 NYCRR § 415.26(h)(5)(i)(a)

Funds equaling less than $50 may be kept at the facility in a non-interest-

bearing “petty cash” fund and easily accessed for expenditures

Personal Incidentals 
Allowance (PIA) Accounts



ACCOUNTING OBLIGATIONS

“The facility shall establish and maintain a system that assures a full and 

complete and separate accounting, according to generally accepted 

accounting principles, of each resident’s personal funds entrusted to the 

facility on the resident’s behalf.” 

This system must contain (at a minimum):

• the resident’s name;

• the resident’s Medicaid case number;

• the resident’s date of admission; 

• the date and amount of each withdrawal or deposit; and

• a balance for each transaction.

10 NYCRR § 415.26(h)(5)(ii)

Personal Incidentals 
Allowance (PIA) Accounts



ACCOUNTING OBLIGATIONS

A resident’s funds must be maintained in a separate account – they cannot

be comingled with funds belonging any other person (i.e. other residents) 

or entity (i.e. nursing home accounts).

A financial record must be made available to the resident or the resident’s 

Designated Representative within one (1) business day of the request for 

same.  (10 NYCRR § 415.26(h)(5)(ii)(b).

Personal Incidentals 
Allowance (PIA) Accounts



NOTIFICATION OBLIGATIONS FOR 

MEDICARE/MEDICAID-COVERED RESIDENTS

A nursing home must notify Medicaid recipients when the balance of their 

PIA account reaches $1,800 ($200 less than the SSI resource limit) 

AND 

must advise them that, if the limit is reached, the resident may become 

ineligible for Medicaid or SSI benefits.

10 NYCRR § 415.26(h)(5)(iii)

Personal Incidentals 
Allowance (PIA) Accounts



HANDLING OF FUNDS AFTER DISCHARGE OF RESIDENT

When a resident is discharged, the balance of the resident’s PIA account must be 

turned over to the resident with a final account statement.   

If a resident is transferred to another facility, the balance of the resident’s PIA 

account can either:

• be turned over to the resident, with a final account statement; or

• be turned over to the new facility to be deposited into a new PIA account 

maintained there, IF the resident authorizes the facility to do so

(See, 94 ADM-17 at 3).

Personal Incidentals 
Allowance (PIA) Accounts



HANDLING OF FUNDS REMAINING IN THE PIA ACCOUNT 

AFTER DEATH OF THE RESIDENT

When a resident expires, the balance of the resident’s PIA account must be

turned over to the individual administering the resident’s estate with a final

account statement.

The transfer should take place within thirty (30) days of the resident’s

death; however, it is unlikely that a fiduciary would be appointed to

represent the resident’s estate within that period of time.

See, 10 NYCRR § 415.26(h)(5)(iv).

Personal Incidentals 
Allowance (PIA) Accounts



HANDLING OF FUNDS REMAINING IN THE PIA ACCOUNT 

AFTER DEATH OF THE RESIDENT

The way in which the funds remaining in the resident’s PIA account

depends upon the value of the resident’s estate (i.e. total assets) at the

time of his or her death.

If the value of the resident’s estate is more than $30,000  Court

Administration of the resident’s estate is required in order to distribute

the PIA funds

Where an estate/administration proceeding is commenced (including

small estates) through the courts and a fiduciary is appointed (i.e.

executor, administrator or voluntary administrator), payment of the

remaining PIA funds must be made to the fiduciary of the estate.

Personal Incidentals 
Allowance (PIA) Accounts



HANDLING OF FUNDS REMAINING IN THE PIA ACCOUNT 

AFTER DEATH OF THE RESIDENT: ESTATES UNDER $30,000

The proceeds of the deceased resident’s PIA account, not exceeding

$5,000, can be remitted as payment to the Department of Social Services

following the resident’s death in the event that he or she was indebted to the

Department of Social Services for Medicaid benefits received.

The funds held in the resident’s PIA account may also be paid to the

deceased resident’s surviving spouse IF the spouse provides an affidavit

stating that the funds collected by the spouse under SCPA § 1303 do not

exceed $30,000. (SCPA § 1302)

Personal Incidentals 
Allowance (PIA) Accounts



HANDLING OF FUNDS REMAINING IN THE PIA ACCOUNT 

AFTER DEATH OF THE RESIDENT: ESTATES UNDER $30,000

After thirty (30) days have passed since the resident’s death, the proceeds from the PIA

account, not exceeding $15,000, may be paid to the resident’s surviving spouse, adult

children, parents, siblings, nieces or nephews, or to a creditor or a person who has paid

or incurred the funeral expense of the deceased resident, upon the request of the

resident’s surviving spouse or other relatives.

The relative(s) requesting the balance of the resident’s PIA account must provide an

affidavit which states:

• The date of the death of the resident;

• The relationship of the affiant to the resident;

• That no fiduciary has qualified or been appointed to the resident’s estate;

• The names and addresses of the persons entitled to the funds and who will receive the

money paid; and

• That such payment and all other payments made under this section by all debtors,

known to the affiant, after diligent inquiry do not in the aggregate exceed $15,000.

SCPA § 1310(3).

Personal Incidentals 
Allowance (PIA) Accounts



HANDLING OF FUNDS REMAINING IN THE PIA ACCOUNT 

AFTER DEATH OF THE RESIDENT: ESTATES UNDER $30,000

After SIX MONTHS have elapsed, the proceeds of the PIA account, not

exceeding $5,000, may be paid to a distributee of the resident or a non-

exempt creditor, such as a funeral home.

The person requesting the payment must provide an affidavit showing:

• the date of death of the resident;

• that no fiduciary has qualified or been appointed to the resident’s

estate;

• that the resident was not survived by a spouse or minor child;

• that the affiant is entitled to the payment; and

• that such payment and all other payments made under this section by all

debtors, known to the affiant, after diligent inquiry, do not in the

aggregate exceed $5,000.

SCPA §1310(4).

Personal Incidentals 
Allowance (PIA) Accounts



HANDLING OF FUNDS REMAINING IN THE PIA ACCOUNT 

AFTER DEATH OF THE RESIDENT: ESTATES UNDER $30,000

If funds remain in the PIA account, after SIX MONTHS have elapsed

following the resident’s death, the facility, as a creditor of the resident’s

estate, may transfer the funds to itself to satisfy an outstanding balance due

on the resident’s account IF:

• The funds in the account do not exceed $15,000;

• The resident’s surviving spouse or other relatives request or authorize

the funds to be paid to the nursing home to pay an outstanding bill; and

• The resident’s surviving spouse or other relative provides an affidavit

pursuant to SCPA § 1310(3).

However, the facility should be extremely cautious and exercise due

diligence when taking this step!!!

Personal Incidentals 
Allowance (PIA) Accounts



HANDLING OF FUNDS REMAINING IN THE PIA ACCOUNT 

AFTER DEATH OF THE RESIDENT: ESTATES UNDER $30,000

SCPA § 1310(5) provides that a payment made under SCPA § 1310(3) & (4) 

in good faith discharges the nursing home’s obligation to turn over the 

balance of the PIA Account, as long as the appropriate amount of time has 

elapsed, and that the person who signs the required affidavit actually bears the 

stated relationship to the deceased resident.  

However, by receiving the balance of the PIA Account as a creditor of the 

deceased resident, the nursing home will be accountable to any fiduciary 

appointed to the deceased resident’s estate or the Public Administrator.  

[SCPA § 1310(6)]

Personal Incidentals 
Allowance (PIA) Accounts



PUNITIVE DAMAGES FOR MISMANAGEMENT OF FUNDS

CASE STUDY: 

RESIDENTS SUE ADULT HOME, PUNITIVE DAMAGES AWARDED

• An adult home located in Suffolk County, New York was sued by several residents 

of the home

• Residents alleged that the home was withholding funds on a monthly basis from 

the $50 PIA funds that should have been deposited into the residents’ PIA accounts 

(averaging $10-20/month withheld from each resident)

• The withholding represented the outstanding amount of the residents’ NAMI 

payments which were due and owing to the facility each month, and the residents 

acknowledged that they owed this money to the facility and had failed to pay same

• Nonetheless, the Court found that the adult home’s actions were illegal, and 

punitive damages were assessed against the adult home (equaling twice the 

amount withheld as to each resident)

Andrews v. Mensch, 100 Misc.2d 79, 418 N.Y.S.2d 527 (Suffolk Cty., 1st Dist., 1979)

Personal Incidentals 
Allowance (PIA) Accounts



MISMANAGEMENT OF FUNDS

Facilities Must Prevent Misappropriation of Property by Others!!!

“The nursing home shall establish and implement policies and procedures for the 

receipt, review and investigation of allegations of misappropriation of resident 

property by individuals in the employ of and whose services are utilized by the 

facility.” 10 NYCRR § 415.26(j)

“. . . [M]isappropriation of resident property shall mean the theft, unauthorized use 

or removal, embezzlement or intentional destruction of the resident’s personal 

property including but not limited to money, clothing, furniture, appliances, jewelry, 

works of art, and such other possessions and articles belonging to the resident 

regardless of monetary value.” 10 NYCRR § 415.26(j)(1) (emphasis added).

THESE PROVISIONS APPLY TO RESIDENTS’ FUNDS 

HELD IN PIA ACCOUNTS!!

Personal Incidentals 
Allowance (PIA) Accounts



Facilities Must Take Steps to Prevent Misappropriation of Resident Property!!!

In cases where misappropriation of residents’ property is alleged, the nursing home must:

• Ensure that an investigation is undertaken within 48 hours of the allegation being made;

• Maintain a log containing information regarding the receipt, review, investigation and 

outcome of every allegation, including the name of the complainant and resident, 

description of the personal property involved and staff designated to conduct the review 

and investigation;

• Notify the resident and complainant in writing as to outcome of the investigation;

• Notify the appropriate police agency when results of the investigation show there is 

reasonable cause to believe a resident’s personal property has been misappropriated 

(mandatory when loss is $250 or more; optional for lower amounts);

• Monitor the status of all referrals to a police agency on a regular basis (not less than 

quarterly); and

• Notify the Department of Health within 72 hours of receipt of notice that such a referral 

resulted in a conviction of an individual who misappropriated resident property

Personal Incidentals 
Allowance (PIA) Accounts



DAMAGES FOR MISMANAGEMENT OF FUNDS

CASE STUDY: CRIMINAL PROSECUTION FOR STEALING 

FROM RESIDENTS PIA ACCOUNTS

In September 2018, the Attorney General’s Office arrested a former finance associate at a

nursing home for allegedly stealing from resident’s PIA accounts

A discrepancy was discovered which revealed that the employee made false entries into

the cash accounting sheet pertaining to the residents’ PIA accounts to hide the theft of

several thousands of dollars from the accounts.

Approximately $1,000 a month was being taken from the PIA accounts before the theft

was discovered

“Nursing home residents across New York State entrust financial control to those who are

trained and paid to care for them, and those staff members must honor that trust. We will

not tolerate those who seek to exploit nursing homes and their residents for personal gain.”

– Attorney General Eric Schneiderman

State of New York v. Tequilla Miller
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